
Questions and Answers

Q: Why is DLCD informing local jurisdictions about federal laws and programs? 

A: Jurisdictions and property owners across the state rely on the National Flood Insurance
Program (NFIP), administered by the Federal Emergency Management Agency (FEMA). The
NFIP sets building standards to minimize loss of life and property damage from floods. It also
provides flood insurance not available through the private market. It is integral to city and county
comprehensive plan and code elements that address hazard planning and statewide land use Goal
7. DLCD has taken on the task of informing NFIP communities that changes to the way the NFIP
is implementation in Oregon will occur as a result of the consultation currently underway
between FEMA and the National Marine Fisheries Service (NMFS). 

Q: What does the National Marine Fisheries Service have to do with flood hazard management?

A: FEMA has been sued in several states, including Oregon, for failing to consult with NMFS or
the US Fish and Wildlife service when species listed as threatened or endangered under the
federal Endangered Species Act (ESA) are effected by development in the special flood hazard
area (SFHA), or “100 year floodplain.”  FEMA administers the NFIP in the SFHA and has an
obligation under section 7 of the ESA to implement its program so that listed species are not put
at higher risk of extinction.  Oregon is home to 13 populations of salmon and steelhead listed as
threatened by NMFS. Through the consultation process NMFS and FEMA must identify
measures to insure that implantation of the NFIP will not result in further loss of salmon habitat. 

Q: If this is all about Federal law, why is FEMA talking about local development standards in the
SFHA?   

A: Participation in the NFIP is voluntary. A city or county is approved as an NFIP community by
meeting minimum standards set by FEMA. Before now these minimum standards were all about
protecting structures from damage during flood events. Implementation of these standards has
been achieved by incorporating them into local development codes. FEMA expects that measures
needed to protect salmon and their habitat will also be implemented by incorporating new
standards into local code.  

Q: Does this mean that FEMA is changing the minimum requirements for participating in the
NFIP?

A: No, FEMA believes that local government compliance with the ESA has always been a
requirement of the NFIP. They are proposing to put more emphasis on local government’s
obligation to comply with the ESA by asking NFIP communities to demonstrate or assert that:
local floodplain development permits are only issued for projects that have authorization from
NMFS; or will not have an adverse impact on salmon and their habitat. FEMA will look for
assurances that ESA requirements have been met during community assistance visits and when
reviewing requests for SFHA map amendments. 



Q: So what exactly is an NFIP community supposed to do to comply with the ESA? 

A: DLCD does not have an answer to this question. Only NMFS can definitively answer this
question.  When consultation is completed FEMA will need to administer the NFIP according to
any “reasonable and prudent alternatives” described in the biological opinion that results from
the consultation.

Q: ARRG! Why is this so hard to understand, and why do I feel like I’m not getting a straight
answer?

A: The ESA section 7 consultation on the NFIP sits at the intersection of ecology, economics,
and our legal system. Halting degradation of salmon habitat from activities enabled under the
NFIP is difficult and contentious. DLCD intends Ramping up Salmon Recovery Efforts through
Floodplain Management to help NFIP communities anticipate new expectations for continued
participation in the program and to identify ways they can reduce impacts on salmon.  

Q: How soon will my jurisdiction need to respond to changes proposed by FEMA or NMFS?

A: It is possible that at your next community assistance visit FEMA will ask you to explain what
you are doing to ensure that floodplain development permits are being issued in compliance with
the ESA. Your answer will need to indicate that you have a review process in place so that
floodplain development permits will not be issued to projects that are likely to cause “take” of a
listed fish. Until the biological opinion is issued and implemented, each jurisdiction can decide
on a threshold for “likely to cause take”. This threshold can be informed by a basic awareness of
salmon biology, knowledge of the stream systems and fish presence in your jurisdiction, and an
understanding of potential liability under the ESA. (Any portion of a project that takes place in a
waterway will require a permit from the Army Corps of Engineers and will have “take
authorization” through the Corps.  A local government should be concerned with disturbance
above ordinary high water that could directly harm fish.) 
Implementation of the biological opinion is expected to take place over a two or three year
window starting two or three years after the biological opinion is issued. 
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